
AUTOMATIC REPORTING OF INCOME
OBTAINED ABROAD - HOW TO REACT?

NEWS, LATEST, CURRENT TOPICS

Currently, there are several international mechanisms for
exchanging tax information, namely under:

Administrative Co-operation Directives 1 and 2
(internationally known as DAC);

The Foreign Account Tax Compliance Act (FATCA) - a US
law which, in the case of Portugal, is reflected in an
Agreement between the Portuguese Republic and the
United States of America.

At the same time, financial institutions are bound by a
considerable set of reporting duties – mainly in the context of
efforts to prevent money laundering and terrorist financing.
For the topic at hand here, it is important to note that, within
the OECD, there is the Multilateral Agreement of Competent
Authorities for the Automatic Exchange of Financial Account
Information.

Under this Multilateral Agreement, the Common Standard
Report (CRS) was established, which obliges financial
institutions to report information on accounts and instruments
under their management on an annual basis. This mechanism is
in force in Portugal, as the European Union has implemented
the Multilateral Agreement by means of a Directive, which has
been duly transposed into Portuguese law.

In practical terms, these mechanisms allow the Tax Authority
(hereinafter referred to as AT) access to information on bank
balances and income from financial investments.

“(...) it is increasingly
common for taxpayers
to be confronted with
communications from
the AT about income
from abroad that has
not been properly
declared in Portugal.”
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Strictly speaking, the data communicated to the AT
through the reporting mechanisms should not be
enough on their own to determine whether there has
been any non-compliance with tax obligations. Rather,
they should be elements that, in conjunction with
others, make it possible to ascertain whether, all things
considered, there is evidence of any illegal practice.
However, we must point out that the AT assumes that
the information provided by foreign entities is
authentic.

As a result, it is increasingly common for taxpayers to
be confronted with communications from the AT about
income from abroad that has not been properly
declared in Portugal. These communications arise from
the fact that there are disparities between the content
of the income declarations voluntarily submitted by
taxpayers and the unofficial information from foreign
entities. In short, the official report seems to show the
existence of undeclared foreign income, or income that
has been underdeclared.

In fact, taxpayers resident in Portugal for tax purposes
are obliged to declare all their income, regardless of
where it comes from. In other words, income earned
outside Portugal must be included in the annual tax
return submitted to the AT (aka Modelo 3).

To this end, whenever the AT receives a report that
does not absolutely coincide with the history of the
taxpayer’s tax returns, it will initiate what is known as
a Divergence Procedure.

It is important to act as soon as you receive the first
notification of a discrepancy, and the taxpayer’s
reaction can be one of two:

a) Accept that the information, which has come to the
attention of the AT through official channels, is
correct, and then submit a Substitution Income
Declaration in accordance with the new information; or

b) If the taxpayer disagrees with the information
automatically reported to the AT – because it is
incorrect or at least incomplete – they must submit
supporting documentation for the tax return that they
originally submitted on the Portal das Finanças.

When choosing the second option, it is essential to
present documentation to prove that:

The income actually received from a given foreign
source corresponds to the total income received
that year from that same source;

It is therefore necessary to demonstrate that
there was no other income from the same
source in the same tax year;

In the case of capital gains – namely those deriving
from the redemption of securities or the
cancellation of an insurance policy – it is necessary
to demonstrate the acquisition/subscription cost of
the investment in question.

In fact, under the Common Standard Reporting
Rule, it is usual for financial institutions to
report only the value of the redemption/sale.
This information does not allow the AT to
ascertain the value of the real capital gain,
which unduly harms the taxpayer.

If the taxpayer does not react in time to the
notification of divergence, and/or if the documentary
justification presented is not accepted by the AT, the
Tax Administration will issue a substitute tax return of
its own accord, unilaterally creating na Annex J,
according to the information received via automatic
reporting.

In these situations, and if you don’t agree with the
income declaration made by the AT, you will have to
file na Administrative Complaint (a non-judicial means
of reaction) after the new IRS assessment has been
notified. This is the document that indicates the exact
amount of tax to be paid to the State.
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“If the taxpayer does not
react in time to the
notification of divergence,
and/or if the documentary
justification presented is not
accepted by the AT, the Tax
Administration will issue a
substitute tax return of its
own accord, unilaterally
creating na Annex J,
according to the information
received via automatic
reporting.”
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Although legal representation is not compulsory, it is
advisable to have legal counsel when making an
administrative claim in order to maximise the chance of
success at this stage and avoid court litigation insofar
as possible.
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