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REMOTE WORK IN SPECIALLY PROTECTED
SITUATIONS: WHAT SHOULD EMPLOYERS AND
EMPLOYEES KNOW?

“(...) THE PORTUGUESE
LABOUR CODE GIVES IT
ADDED LEGAL
RELEVANCE,
PARTICULARLY WHERE
THE EMPLOYEE IS IN A
PERSONAL, FAMILY OR
SPECIALLY PROTECTED
SITUATION THAT
JUSTIFIES A DIFFERENT
FORM OF
ORGANISATION OF THE
PROVISION OF WORK.”
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Remote work is often associated with flexibility, productivity and the
modernisation of business organisation, but, in certain situations, the
Portuguese Labour Code gives it added legal relevance, particularly
where the employee is in a personal, family or specially protected
situation that justifies a different form of organisation of the provision
of work.

Under Portuguese employment law currently in force, this regime may
become mandatory in situations of parenthood, where employees have
children covered by the legal regime, including children with a
disability, chronic illness or oncological disease, as well as employees
who have been recognised as non-primary informal caregivers or
employees in circumstances of special vulnerability, namely in
situations related to domestic violence.

In these cases, remote work cannot be seen merely as an internal
flexibility measure or as an option dependent on the company’s general
policy, since the law recognises, in certain circumstances, the right of
employees to perform their activity under a remote work regime,
provided that the duties performed are compatible with that regime
and, where applicable, that the necessary means and resources exist for
its implementation.

Even so, the existence of a specially protected situation does not mean
that the employee’s right is absolute. In reality, the employee’s request
will require an internal assessment of the nature of the duties, the way
in which the work is effectively performed, the resources available and
the impact that the remote work regime may have on the organisation
of the company.
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The employee who wishes to benefit from this regime must
submit the request in writing, in a clear and reasoned manner,
identifying and proving the protected situation invoked, the
intended date for the start of remote work, the foreseeable
duration of the regime and the reasons why the duties
performed are compatible with the provision of work at a
distance. Whenever necessary, the request must also be
accompanied by the relevant documentation, without
prejudice to respect for the employee’s private life and the
principle of proportionality, since the employer must have the
necessary elements to assess the request, but must not
require information that is excessive or unrelated to the
purpose of that assessment.
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On the employer’s side, these requests must be analysed on a
case-by-case basis and with special care, and a refusal based
solely on a general preference for on-site work, on an internal
policy that does not provide for remote work or on an abstract
invocation of organisational difficulties will not be sufficient.
In the situations where the law allows opposition, the refusal
must be objective, concrete and duly reasoned, demonstrating
why the duties are not compatible with remote work, why
adequate means do not exist or, where applicable, which
imperative requirements relating to the functioning of the
company prevent the adoption of the regime, with that
position being communicated to the employee, in writing,
within 20 (twenty) days from receipt of the request.

The relevance of this deadline is not merely formal, since, if
the employer does not respond within the legally prescribed
20 (twenty) days, the request is considered accepted on the
terms in which it was submitted by the employee, meaning
that the absence of an express, clear and reasoned decision
has the same effect as acceptance. For this reason, more than
simply complying with a deadline, it is important that the
employer assesses the request in a timely manner and
communicates its position in a complete, coherent and duly
supported way.

Once the intention to refuse has been received, the employee
has 5 (five) days to submit a written response and may,
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“WHENEVER NECESSARY,
THE REQUEST MUST ALSO
BE ACCOMPANIED BY THE
RELEVANT
DOCUMENTATION,
WITHOUT PREJUDICE TO
RESPECT FOR THE
EMPLOYEE’S PRIVATE LIFE
AND THE PRINCIPLE OF
PROPORTIONALITY, SINCE
THE EMPLOYER MUST HAVE
THE NECESSARY ELEMENTS
TO ASSESS THE REQUEST,
BUT MUST NOT REQUIRE
INFORMATION THAT IS
EXCESSIVE OR UNRELATED
TO THE PURPOSE OF THAT
ASSESSMENT.”

at that stage, comment on the grounds
invoked by the employer, clarify aspects of
the request or demonstrate that the
difficulties identified may be overcome. If,
after the employee’s response or after that
period has elapsed without a response being
submitted, the employer maintains the
intention to refuse remote work, it must refer
the file to the Commission for Equality in
Labour and Employment (Comissdo para a
Igualdade no Trabalho e no Emprego),
commonly known as CITE, within the
following 5 (five) days, enclosing the initial
request, the grounds for refusal, any
response from the employee and all other
relevant elements.

Where CITE issues an opinion unfavourable
to the employer’s intention to refuse, the
employer must comply with that decision and
may only refuse the request after a judicial
decision recognising the existence of a
justified reason for that purpose.

For this reason, these requests must be
prepared and assessed with special caution
from the outset, since a request that is
unclear, insufficiently reasoned or not
accompanied by the necessary elements may
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make it difficult for the employee’s right to be recognised or
may delay its effective implementation, while a generic, late or
poorly reasoned refusal may expose the employer to increased
risks, including tacit approval of the request, the need to
resort to the courts and organisational or employment costs
that could be avoided through a timely and duly documented

assessment.
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